
of innovative, diversified, and reliable service offerings.

separately challenge each such statute in the future. Section 251 (a) ofthe 1996 Act states that each

Hyperion urges the Commission to clarify generally, in this proceeding, the scope ofthe rural
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Texas Preemption Decision at ~ 1; see also FCC Interconnection Order at ~~ 1-5.35

LEC exemption under federal law. Other states also have existent statutes as Section 65-4-201 (d),

VI. The Rural LEC Exemption Does Not Exempt Rural LECs From Competition, It
Merely Provides Rural LECs With Certain Relief From Section 251(c) ofthe 1996 Act

the benefits ofcompetition, which includes lower prices, better quality services, and increased choice

rejected the historic paradigm of telecommunications services provided by
government-sanctioned monopolies in favor of a new paradigm that encourages the
entry of efficient competing service providers into all telecommunications markets.
Congress envisioned the emergence of robust competition among multiple service
providers in all industry segments, with marketplace forces supplanting regulation
as markets become more fully competitive.35

Any blanket prohibition against competition such as that contained in § 65-4-201(d) stands as a

direct obstacle to the accomplishment and execution of the full objectives of Congress in enacting

the 1996 Act. More specifically, Section 65-4-201 (d) deprives Tennessee consumers from obtaining

and by seeking maximum clarity by the Commission, Hyperion hopes to minimize having to

Americans by opening all markets to competition."34 Therefore, Congress

34 S. CONF. REp. No. 104-230, 104th Cong., 2d Sess. 1 (1996) (Conference Report)
(emphasis added).

functions, or capabilities that do not comply with the guidelines and standards established" by the

telecommunications carrier has the duty "to interconnect directly or indirectly with the facilities and

equipment of other telecommunications carriers," and the duty "not to install network features,



1996 Act.36 Section 251 (b) imposes an obligation on all local exchange carriers, including rural

incumbent LECs, the duty to provide each other with interconnection, resale, number portability,

dialing parity, and access to rights-of-way, and reciprocal compensation.

Section 251 (t) ofthe 1996 Act was designed only to provide small or rural incumbent LECs

with certain relief from the requirements of Section 251 (c), which imposes additional obligations

on incumbent LECs to resell their services at a wholesale discount, offer collocation, provide access

to their unbundled network elements, etc. In its January 2, 1998 Petition, Hyperion requested

certification to provide service in Tennessee Tel.'s service territory, not interconnection or access

to unbundled network elements under Section 251 (c). Hyperion is in the process ofconstructing its

own highly advanced fiber-based telecommunications network, and sought authority only to provide

service over its own facilities. Ifthe TRA would have granted Hyperion's January 2, 1998 Petition,

as it properly should have, Tennessee Tel. would only have been required to mutually exchange

traffic with Hyperion, and to comply with the obligations imposed on all LECs by Sections 251(a)

and 251 (b) of the 1996 Act. Furthermore, Hyperion did not request that the TRA terminate any

small or rural LEC exemption that Tennessee Tel. may claim. Rather, Hyperion merely requested

that its existing CPCN be extended to allow Hyperion to compete in the service area of Tennessee

Tel., in accordance with the current state of the law. To the extent that the rural LEC exemption is

applicable (which Hyperion does not concede), only Tennessee Tel.' s obligations to provide certain

services or facilities under § 251 (c) would be implicated, but in no way would there be any impact

on the TRA's obligation to allow Hyperion to provide service. Obviously, both Hyperion and

36 47 U.S.C. § 251(a) (1996) (emphasis added).
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Tennessee Tel. will be required to comply with the obligations set forth in Sections 251 (a) and

251(b) (which apply to all local exchange carriers). Hyperion's request was limited in scope and in

accordance with the 1996 Act. As such, it was non-controversial, and should have been granted as

a matter ofcourse. Instead, the TRA elected to enforce a statute which clearly has been superseded

by federal law. This decision must be preempted.

CONCLUSION

For the foregoing reasons, AVR, L.P., d/b/a Hyperion of Tennessee, L.P., respectfully

requests that Commission hereby issue an order: 1) preempting TENN. CODE ANN. § 65-4-201(d)

and the TRA's April 9, 1998, order denying Hyperion's application for a certificate of public

convenience and necessity to provide service in areas ofTennessee served by Tennessee Telephone

Company; 2) requiring that the TRA grant Hyperion's application for a CPCN; and 3) requesting

that the TRA undertake any and all action necessary to implement the Commission's order,

consistent with 47 U.S.c. § 253(a).

Respectfully submitted,

~~.C;-=7-
Dana Frix
Douglas G. Bonner
Kemal M. Hawa
SWIDLER & BERLIN, CHTD.
3000 K Street, N.W., Suite 300
Washington, D.C. 20007-5116
(202) 424-7500 (Phone)
(202) 424-7645 (Fax)

Counsel for
AVR, L.P. d/b/a Hyperion of Tennessee, L.P.
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EXHIBIT A

ORDER DENYING HYPERION'S APPLICATION TO PROVIDE SERVICE IN
TENNESSEE TELEPHONE'S SERVICE TERRITORY



BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASBVILLE, TENNESSEE

April 9, , 998

INRE:

AVR OF TENNESSEE. LP. d/b/a BYPElUON OJ
TENNESSEE, L.P., APPUCATION FOR A
CERTIFICATE OF PUBUC CONVENIENCE AND
NECESSITY TO EXTEND TERRITORIAL AREA
OF OPERAnONS TO INCLUDE THE AREAS
CURRENnY SERVED BY TENNESSEE
TELEPHONE COMPANY

)
)
)
)
)
) Docket No.: 91-0001
)
)
)

ORDER DENYING BYPERION'S APPLICATION FORA CERTMCATE or PUBUC
CONVENIENCE AND NECESSITY TO anND ITS SERVICE TERRITORY INTO

AREAS CURRENTLY SERVED BY TENNESSEE TELEPHONE COMPANY

On March 10, 1998. this matter came before the Tennessee Regulatory Authority (the

"Authority") at a regularly scheduled and properly noticed Directors' Conference, for a decision

on the ~plieation ofAVR ofTennessee. L.P. d/b/a Hyperion ofTennessee, L.P. ("Hyperion")

for a Certificate ofPublic Convenience and Necessity C"CCN") to extend its territorial area of

operations to include the areas currently served by Tennessee Telephone Company. Hyperion's

pleading will be referred to hereinafter as the "Application."

BACkGROUND

On January 2, 1998, Hyperion filed its Application, pursuant to Tenn. Code Ann. § 65-4-

201(b), and requested that the Authority interpret Section 253(1) of the federal

Telecommunications Act of 1996 (the "Act") as a prohibition qainst the enforcc:meot of Tena.

Code Ann. § 6S-4-201(d). to the utent that Tenn. Code Ann. § 65-+20I(d) would deny



Hyperion the ability to provide competing telecommunications services within the service territory

of Tennessee Telephone Company. I On January 14, 1998, Tennessee Telephone Company,

Concord Telephone Company, Tellico Telephone Company and Humphreys County Telephone

Company (coUectively Uthe Intervenors'') jointly petitioned to intervene in this matter.

On February 3. 1998, this matter came to be heard at a properly noticed Directors'

Conference for the purposes of considering the joint intervention petition of the Intervenors and

appointing a pre-hearing officer. The Directors unanimously granted the joint petition to

intervene. and. at the suggestion of the parties, determined that this matter could be resolved

without the necessity for the appointment of a pre-hearing officer. The parties were instructed to

file initial and reply briefs on the legal issues involved in chis matter, and the same were timely

filed in accordance with the Authority's scheduJe.1 The briefed positions of the parties may be

summarized u foUows:

HYPERlON:

1. By order of the Authority's predecessor, the Tennessee Public Service

Commission (the uTPSe'), Hyperion holds a CCN to provide telecommunications services as a

competing telecommunications provider throughout Tennessee, ex.cept in those areas seNed by an

incumbent local exchange telephone company with fewer than 100,000 total atcCls lines in

TeMessce.] The TPSC's Order. relying upon Term. Code Arm. § 6S-4-201(d}, restricts Hyperion

I On the authority otTean. R. Civ. P. 24.04, the Authority's E.~ccutive SccRwy provided nocice to me
TeMessec Attorney GeaaaI that the validity of Tenn. Code Ann. 6".....-201(d) was drawn imo question in
this matter. The Attoruey GenetaI did nQt elect to participate, either by written arp.mcnt or throush oral
argument.
: By letter daUld Febnwy 4, 1991, HyperiaD waived My riahU to enforce the statutory deId1ina provided
in Tenn. Code Ann. § 65-4-201 nlquiriDI tbleatty of an order no more tbaft sixty (60) days from the filing
of the applic:alioa for ccnific:aciga of. CCIIftIMICiaI tIIlec:ommunicatioas s.me. provider.
) Public Service Comm~sion Order em.-ed in Docket No. 94.Q0661 on Aupst 24. 199'. p.9. 11". a&r.ICbcd
to Hyperion"s Applic:atioo u Exhibill.

2



from competing against Tennessee Telephone Company in its protected service area.
4 In so doing,

the TPSC granted to Tennessee Telephone Company a protected monopoly status that

undermines competition in contradiction ofthe goals of the Act.

2. In In re Silver Star Telephone Company. Inc. Petition for Preemptign and

Qcslaratory Ruling ("Silver Star").' the Federal Communications Commission (,'FCC") roled that

47 U.S.C. § 253(a) "at the very least proscribes State and local legal requirements that prohibit all

but one entity from providing telecommunications services in a particular State ar locality. ,,6

1eM. Code Ann. § 6S-4·201(d) is a proscribed state legal requirement when it is applied to

Hyperion for the purpose of prohibiting Hyperion's access to Tennessee Telephone Company's

service area.

3. The FCC's position in In re the Public Utility Cgrnmiuion ct. &1. Petition for

Ileslaratory Rulins andlor Preemption of Certain Provisions of the Texas PubUc Utility

Regul.atory Act of 1995 ("the Texu Preemption Decisionlt)1 confirms the FCC's stated intention

to preempt state statutes such as Tenn. Code Ann. § 6S·4-201(d), ifandlof when such statutes are

applied by state agencies to prohibit or have the effect of prohibiting local exchange carriers such

as Hyperion from providing telecommunications services within the state.

4. The Supremacy Clause of Article VI of the Constitution of the United States

provides Congress with the: power to preempt state law. Among other times, preemption may

• The TPSC's Order did not rcstric:t~ &am seekinS the YolUJJWy cooperariaa of Tcnncace
Telephone Company in opcnina its service alQ to cooperatioa, IKX'did it purport to limit Hypcrion's entry
into that service area upon any otber Ktion or TenaeslClll Telephone Company as provided in TenD. Code
Ann. § 6S...·201(d).
, Memorandum Opinion and Order, FCC 91·336, cca Pol 97-1 (September 24. 1996) (attacbai to
Hyperion'$ Application as Exhibit 3).
'ld. at' 31.
r Memorandum Opiniaa and Order, FCC 97-346, cca Pal 96-13, 96-14, 96-16, and 96-19 (October 1,
1991). This is a combined caM involvinB the petitions of numerous parties.
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occur when Congress. in enacting a federal statute, expresses a clear intent to preempt state law,

or when there is an actual or outright conflict between federal and state law. Preemption may

result not only from action taken by Congress itself, but also from & federal agency acting within

the scope ofits congressionally delegated authority.

5. Tenn. Code Ann. § 65-4-201(d) has been preempted by Congress' enactment of 47

US.c. § 253(&) and by the FCC's action in Silver Star and the Texas Preemption Decision.

6. Under 41 U.S.C. §§ 2S1(&) and 251(b), "both HyperioD and TeMessee Telephone

Company have the obligation to provide each other with interconnection, resale, number

portability. dialing parity, and access to rights-oC-way."· Hyperion seeks to enforce its rights

under those sections ofthe AJ;t and to "offer its own services over tts own facilities.'"

7. 47 U.S.C. § 251(c) imposes additional obliptionl on incumbent Jo<:aJ exchange

carriers; however. Hypcrion docs not seek to enforce such additional obligations on Tennessee

Telephone Company at this time. Specifically, Hyperion does not seek interconnection under 47

usc. § 251(c)(2), unbundled access to network elements under 47 US.C. § 251(c)(3). resale of

retail services at wholesale rates under 47 U.S.c. § 2S1(cX4) or collocation under 47 USC. §

251(c)(6).

8. 47 U.S.C. § 253(b) provides limited protection for certain state requirements~

however, any such requirements must be competitively neutral and consistent with 47 U.S.C. §

254, and necessary to preserveand advance universal serv1ee., to protect public safety and welfare.

to ensure continued quality of telcoommunication set\lices and to saf'eauard the rights of

consumers. The FCC has determined that the requirements of Section 2S3(b) were not met in

Silver Star and the Texas Preemption Decision, and the conclusion must be the same in this cue

• Hypenon'. Application, p.9.
, lQ.
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because the incumbent protection provisions already preempted by the FCC are virtually identical

to Tenn. Code Ann. § 654-201(d).

9. By allowing Hypcrion into TeMessee Telephone Company's service area. the

goals of the Tennessee legislature will be funhered and the public will be generally benefited by

increased competition, access to new technologies. increased efficiencies and cost savings.

THE INTER.VENORS:

1. The Authority is a state regulatory agency charged with enforcing the laws of

TCMcssee. including Tenn. Code Ann. § 6S-4-201(d). If the Authority appUea Tenn. Code Ann.

§ 6S-4.201(d) to the case at hand, Hyperion's application must be deaied.

2. The Authority may not determine whether Tenn. Code Ann. § 65-4-201(d) has

been preempted by federal law because an administrative agency does not have the power to

declare a statute void or otherwise unenforceable. Moreover, administrative agencies have

considerable factual and technical expertise within their fields, but they are not designed to engage

in rigorous analysis ofcomplex legal issues like preemption.

3. Hypcrion's application constitutes a facial constitutional chalJense to the

Tennessee statute, and Richardson v. Tennessee BOard of Dentistry, 913 S.W.2d 446, 454 (Tenn.

1995) held that "(tlhe facial constitutionality of a statute may not be determined by an

administrative tribunaJ in an administrative proceeding. II

4. The Authority is not bound by the FCC's decision in Silyer Stat. In that

proceeding. the FCC was presented only with the question ofwhether a Wyomma statute violates

subsections (a) or (b) of 47 U.S.C. § 253. It did not consider whether Tenn. Code AM. § 65-4

201(d) violates subsections (a) or (b) of 47 US.C. § 253. Moreover, U twO (2) petitions for

reconsideration are still pending in the Silver Star cue, the FCC. decision is not a final ruling.

5



S. 47 U.S.C. § 2S3(d) envisions that preemption determinations should he made on a

case by case basis by the FCC, after notice and an opportunity for public comment can be had.

The FCC has not yet reviewed TeMessee's statute, and no notice and hearing have been had at

the FCC level on the enforceability of TeMessee's statute.

6. The Act does not contain an express provision that """"Ites preemption of Tem.

Code Ann. § 65-4-201(d). The sections of the federa11aw cited by Hyperion and relied upon by

the FCC in Silver Star do not require the preemption of state lawl limiting competitive access to

rural markets served by small incumbent local exchange telephone companies.

7. Hyperion claims it does not presently seck intercoanection with Tennessee

Telephone Company under 47 U.S.C. § 2S1(c); however, HyperioD has made in~nsistent

statements in this regard to Tennessee Telephone Company. Thus. the Authority should not

permit Hypcrion to seek intercoMcction pursuant to 47 U.S.C. § 2S1(c). If the Authority decides

to grant Hyperion'5 application, and should later be faced with a request for i~tercoMection

pursuant to 47 U.S.C. § 251(c), then the Authority should refbse to terminate TeMessee

Telephone Company's rural carrier exemption provided for by 47 U.S.C. § 25 l(t)(l).

6



ACTION ay THE AUTBOBITY1•

This matter came next to be heard on March 10, 1998, at a regularly scheduled Directors'

Conference. Without oral argument of the parties, but after review of the record, the Authority

unanimously agreed that Richardson v. Tennessee Board of Dentistry, 913 S.W2d 446 (Tenn.

1995) did not preclude the Authority from deciding the issues in this matter, as the Authority

considered Hyperion's Application to be an "as applied" challenge to the constitutionality of

Tenn. Code Ann. § 6S-4-201(d), rather than a chal1ensc to the facial constitutionality of said

statute.

On the preemption issue, the Authority voted 2~1 in favor of denying Hyperion's

Application. II As a preface to acting on Hyperion's Application. Dirac:tor Malone, expressing the

majority view, stated:

10 The IWUtes If iSSllC jn Ibis matteT provide in pan u follows:

Tem Cqdc, Ann. § 6~-4·20 lest}:

"SubsEction (e) is nor applicable ro ueu seMd by Ul iDCW1lbeat local excbaap te1cpboae company with
fC'fWet than 100,000 total access lincI in thil stale WLlalsucb company vOluntarily eDta'l iato an iJlten:OIlaecUoD
agreement \\lim a c:ompetifta re1tclCmUDunicatioaI tcrYic:e pnMdet or unJeu such jnc:umbau local ~hana:e

telepbone company applies for II certillc:ate to pl'OYide telecommunicatioas IlerViccI in an alii ClUCSide its lIU'Viec
area mstinc on l.11e June 6, 1995,"

47 U,S.C. § 253:

H(a) (N GENERAL.• No S.... or local SWIa or repladoa. or othIr State or loc:a1lepl requimncnt,
may proh1bit or have the e&ct at prohibitiDc me ability of any entity to provide any interstate or inUUlate
teJccommunicaliolll semce.

(b) STATE REGULATORY A'l1THOfltTY. - NodUlIl in this section shall dect the ability ora State to
impose, on a campttiti\lely neutnl buis aNI cansiIreDl with _on 2S4, n:quirancau nccasary Lo Pl1ilCl\'C and
advance uaiwna1, service, ptOfa:t !he public salay and we1Iate, cnsun the caatinuecl quality of.
tcJecommunicalio.. 5eMces. and SIIfepard die rip.. ofCORIIIIIlaS."

II Chainnan Lynn Greer di.saar=d with !he majority'. poIilion. st:ItiD&:

A!J I see it. we have • din:cl mnftiet between a fedanl law lad 011I of OW' atlle statutIlI,
and fcdctaI law must prevail. rbelHwe the federal Act obviously p..-npts our star.e stature
Tenn. Code Ann. § 65:4·201(d). pu.... to the SuptemKy C1auIe of AtticIc VI of tile
United Stms Constitutioa.... I believe that upIIoIcIiq die Teanoaee stab.ate in this casc
would undermiDc axnpctitiaa aod thadore conaadic:t die goals of the

7
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Tenn. Code Ann. § 6S-4·201(d) is c:umntly the law in the state of
Tennessee as both parties have ac1cnowledSed. RecoszUzina this fact, I am not
sitting U It policymaker on this piece of legislation. Whether I support the
enactment of Section 65-4-201(d) is irrelevant. As noted by the court in Hamblen
ety Educ. Ass'n v. The Hamblen ety Brd of f4"CIlion, 892 S.W.2d 428, 432
(Tenn. App. 1994). "[ile is not for thc courts to question the wisdom of legislative
enactments. We 'must take statutes as we find them.... Therefore, as a Dircctor of
the TR.A. it is not my place to question the wisdom of the general usembly.

Transcript ofMarch 10. 1998, Directors' Conference. p. 9. Acting upon the Application, the

majority then opined that the plain language of Section 253(&) of the Act appears to preempt

Tenn. Code Ann. § 65-4-201(d}. Still. as the FCC noted in the Texas Preemption Decision, if a

challenged law or regulation satisfies the requiremeats of Section 253(b} of the Act. Section

253(a) does not act to preempt it. In other words. accordins to the FCC, Section 253(b) operates

as & limitation upon any preemptive challenge launched by Section 253(1). Therefore. in the

opinion of the majority. prior to concluding that § 65-4-201(d) is preempted by Section 253(8). it

is imperative that the application of Section ZS3(b) be evaluated.

The Authority' concluded that Tenn. Code Ann. § 6S-4-201(d) is essential to preserving

universal ~ce within TCMCSSee, protects the public safety and welf'are, ensures the continued

quality of teJecommunications services and safeguards the rigbb of consumers. The AuthOrity so

concluded on the basis that many of the small. indepcndc:nt local exchansc companies and

tclephone cooperatives in Tennessee serve small arcu with relatively few customers. and,

typically. such smaU serving areas include a few large business customers whose revenues support

the provision of affordable service to the companies I residential customers. [f a competitor were

Telec:ommunicalioas Act.... Obviously the T Geaaal Assembly felc Vt:ry
strqly abeNt ics position in tbiI mauer. and I haw .... rapect for its opiniun.
Howewr,l do believe that the federal statute is unamIIipoua IIId must prevail.

TranKriplofMarch 10, 1991. Dirccmn' Caafercacc, pp. ,-I.

8



to begin set"'ing the large business customers of the incumbent, a significant amount of universal

service support could be lost, with residential and small business rates having to suffer In increase

in order to make up for possible lost revenue. The Authority further concluded that such rate

increases could jeopardize universal service within Tennessee.

Regarding the importance of preserving universal service, it is the position of the

Authority that:

In the preamble to the Tennessee Telecommunications Act of 1995.11 the
Tennessee General Assembly stated that 'It is in the public interest of Tennessee
cOnJumers to pennit competition in the telecommunications serYiceI market.'
Further the Assembly stated that 'Universally affordable basic telephone service
should be preserved.' Thus. the purpose of the AJ:.t i_ two-fold: to folter the
developmeM of competition. and to preserve univenaI service. Among other
things. Section 65-4-201(d) ensures that for a period of time uniYaal service is
not disrupted while pcrmaaent universal service mechanisms are considered in the
more rural areas of the state. The genera! assembly concluded that prematurely
opening up the more rural areas ofthe state to competition without some transition
period could result in untold consequences that may have substantial harmful
effects on univcnalsc:rvice in said areas. IS

In order to ensure that Nl'al consumers receive both the benefits of the
development of an efficient technologica11y advanced statewide system I)f
telecommunications and universal service duril18 the introductory stalel of
competition in this previously monopolistic market, the General .Mscmbly passed
Section 6S-4-201(d). Thus. Seetion 6S-4~201(d) is,. . U Section 253(b)
requires, consistent with both state and federal universal service goals and
objectives. In fact•... today. absent 65-4-201(d), the universal service objectives
in Tenaessee would not be advanced in rural areas and the goals of federal
universal servicc may be irreparably undermined.

Transcript ofMarch 10. 1998, Directors' Conference, pp. 10-11.

The requirement of competitive neutrality under Section 2S3(b) of the Federal Act was

recognized as a more difficult inquiry. On that issue. the Authority found that Tenn. Code Ann.

§ 65·4·20 I(d) is competitively neutral because its restriction an entry into the service: areas of

". 1995 Tt:nn. Pub. Am 401.
1) Director Sara ((ylc: swed., for the record. her belief that the Tcnnessc:e Iqislanm:'s policy was sound in
promulgating TCNl. Code AnD. § 65-4-20 1(d).

9



small local exchangc companies applies to llll teleeommunications service providers within the

Swe. No provider is given a competitive advantage over any other in the areas served outside of

the small local exchange companies' service territories. Also, TeM. Code Ann. § 65-4-201(d)

allows equal entry by all telecommunications service providers into the territories of a small local

exchange company in the event that such small local exchanse company~ and is granted the

authority to compete outside of its authorized service area.

Moreover, given the leglslature's rationale for enaetins § 6S-4-201(d), the language of

Section 2S3(b) as a whole, Section 65-4-201(d)'s pronouncement that any such protected

incumbent fotfeits its protection if it seeks to compete outside of its area, and the requirement that

the general assembly review this statute every two yearsl., this statute may be held competitively

neutral. In fact. with respect to all competitors, largc or small, § 6S-4-201(d) may be viewed as

being unwaveringly competitively neutral.

If Section 2S3(b) is interpreted too narrowly, Section 2S3(b) may be read out of the

statute, which is clearly not what Congress intended. To be sure, the Authority fully recognizes

and respects the possibility that the FCC's application of Section 253(a) in circumstances similar

to those presented in this matter may eventually become the law of the land. Conversely.

however, it remains plausible that the FCC's interpretation, to the extent that it demands a

different result than that adopted by the majority herein, may be in error. ~ g:, lm:Ya Utilities

Board v. FCC. et aI., 120 F.3d 753 (8th Cir. 1997) ("(W]e conclude that the Act plainly grants the

state commissions, not the FCC, the authority to determine the rates involved in the

implementation of the local competition provisions of the Act."). At this early stage of the

development of the interpretation of Section 253(a), however, the Authority has determined that

14 Sss Teaa. Code AM. § 65-5-211.
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it would be premature to capitulate at tb.i5 point, especially in light of the intent of tbl: Tennessee

General Assembly in enacting TeM. Code Ann. § 6S-4-201(d). and in protecting univenal service

In Tennessee. It may take some time for the FCC and perhaps the courts to hone the

interpretation of Section 253 of the Act.

It is the opinion of the majority tbar Sections 253(a) and (b) of the At:t must be read

together. and when done so. there is little doubt that Congress intended that states retain the

authority to preserve, protect. and promote universal service. Tenn. Code Ann. § 6S.4.201(d)

satisfies the requirements of Section 253(b) of the Act" and, therefore, Section 2S3(b) operates

as a limitation upon Hyperion'. preemptive challenge under Section 253(1) of the Act.

For the foregoing reasons, the Authority denies Hypcrion's application pursuant to

Section 253(b) of'the Act.

(TIS THEREFORE ORDERED TIIAT:

1. Hyperion's Application for a Cenificate of Public Convenience and

Necessity to extend its tcnitoriaJ area of operations to include the areas currently served by

TCMessee Telephone Company is hereby dcni~

2. Any Party aggrieved by the Authority's decision in this matter may file a Petition

for Reconsideration with the Authority within ten (10) days of the date of this Order; and

IS Codified u 47 U.S.C. § 2S3(b).
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3. Any party aggrieved by the Authority's decision in this matter has the right of

judicial review by filing a Petition For Review in the TeMessee Court of Appeals, Middle District,

within sixty (60) days of the date of this Order.

ATTEST:

EXEcurIVE SECRETARY

12



EXHIBIT B

CERTIFICATION ORDER



This matter is before the Tennessee Public Service Commission upon the

(iii) The granting of a certificate of convenience and necessity to

ORDER

August 24, 1995

APPLICATION OF AVR,· L.P., d/b/a HYPERION OF TENNESSEE, loP., FOR A
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE
INTRASTATE POINT-TO-POINT AND TELECOMMUNICATIONS ACCESS SERVICES
WITHIN DAVIDSON, WILLIAMSON, MAURY, RUTHERFORD, WILSON, AND SUMNER
COUNTIES, TENNESSEE

DOCKET NO. 94-00661

IN RE:

original and the Amended and Supplemental Applications of AVR, L.P., d/b/a

BtFORE THE TENNESSEE PUBLIC SERVICE COMMISSION

County;

BellSouth Telecommunications, Inc"., d/b/a South Central Bell Telephone Company

in Williamson, Rutherford, Wilson, Sumner, Robertson, Cheatham, and Maury

Hyperion to provide telecommunications services in territories served by

Hyperion of T~nnessee, L.P. (here "Hyperion") for the following:

(i) Approval of Hyperion's franchise granted by the Metropolitan

Government of Nashville and Davidson County;

(i i ) Recogn i t i on that pursuant to T.C. A. § 65-4-207, as amended by Sect ion

6 of Chapter 408 of the Public Acts of 1995, and the other provisions of that

Act, Hyperion will, on the approval of its franchise, be authorized to provide

the telecommunications services authorized by its franchise throughout Davidson

Counties and the various municipalities within those counties;
t

(iv) The granting of a certificate and convenience and necessity to
I

provide telecommunications services in those parts of Will iamson. Rutherford, and

Wilson Counties, and the municipalities within those counties, serv~d by United

Tele~hone ar.d Tennessee Telephone Company;
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(~) In the alternative, if the Commission should decide for any reason

that a certif~cate i$ required in Davidson County. or that any other authority

is required in order for Hyperion to provide telecommunications services in

Davidson and the other counties herein applied for. including the municipalities

located therein. the Commission should grant to Hyperion such a certificate or

such other authority; and

(vi) In the further alternative, if the Commission determines that it has

the power to grant statewide certificates to provide local exchange services in

all territories within its jurisdiction, with the specific "telecommunications

services to specific territories within this state to be designated by tariff

filings, then the Commission should grant Hyperion such a statewide certificate.

This matter was set for hearing and heard on June 27. 1995 before Chairman

Keith Bissell, COmmissioner Steve Hewlett and Commissioner Sara Kyle. At that

time the following appearances were entered.

VAL SANFORD and JOHN KNOX WALKUP. Attornejs, Gullett. Sanford, Robinson &
Martin, P. O. Box 19BBBB. Nashville, Tennessee 37219-BBBB. appearing on
behalf of the applicant, AVR, L.P., d/b/a Hyperion of "Tennessee, L.P.;

CHARLES HOWORTH, Attorney, South Central Bell Telephone Company, 333
Commerce Street, Suite 2101, Nashville, Tennessee 37201-3300; and
JAMES HARRELSON and JACQUE SHAIA, Attorneys. South Central Bell Telephone
Company, 3535 Colonnade Parkway. Birmingham, Alabama 35203; appearing for
South Central Bell Telephone Company

JOHN KENNEDY, Attorney, Metropolitan Government, Department of Law, Room
204, Metro Courthouse, Nashville, Tennessee 37201, appearing on behalf of
the Metropolitan Government of Nashville and Davidson County;

T. G. PAPPAS and JOE WELBORN, A~torneys, Bass, Berry &Sims, 2700 First
American Center, Nashville, Tennessee 37238, appearing on behalf of
Tennessee Telephone Company and United Telephone Company, "and the

• Tennessee Telephone Association;

JON HASifINGS, Boult, Cummings, Conners & Berry, Suite 1600, 414 Union
Street, Nashville, Tennessee 37219, and
MARTHA McMILLIN, MCI Telecommunications. 780 Johnson Ferry Road. Suite
700, Atianta, Georgia 30342, Attorney, appearing for MCI Metro Access
Transmission Services, Inc.;
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O. BIllYE SANDERS, Waller, lansdsen, Dortch & Davis, 511 Union Street,
Suite 2100, Nashville, Tennessee 37219, Attorney, appearing on behalf of
ICG Access Services, Inc., formerly Teleport Denver;

VINCENT WILLIAMS and DAVID YATES, Attorneys of the Consumer Advocate
Division, 450 James Robertson Parkway, Nashville, Tennessee 37243,
appearing in the interest of Tennessee consumers; and

JEANNE MORAN, General Util ity Counsel, Tennessee Publ ic Service
Commission.

At the hearing, Hyperion withdrew that part of its Application seeking a

certificate in those parts of Williamson, Rutherford, and Wilson Counties, and

the municipalities therein, served by United lelephone Company and Tennessee

Telephone Company; and excluded from its Application for statewide authority

those territories served by incumbent local exchange telephone companies having

fewer than 100,000 total access lines in this state. Hyperion further stated for

the record that it was not seeking authority to serve in territories served by

telephone cooperatives.

Upon the conclusion of the proof in this case, the Commission approved the

franchise granted to Hyperion by the Metropolitan Government of Nashville and

Davidson County, recognizing that under the governing statute, Davidson County,

by virtue of its adoption of an ordinance prior to the effective date of Chapter

408 of the Public Acts of 1995 declaring the necessity for competition in that

county, was excluded from Part 2 of Chapter 4 of Title 65, I.C.A. The

Comm; ss ion, however, in approvi ng Hyperi on's franchi se, reserved for further

consideration issues as to whether it could or should impose a condition on that

franchise approval, excluding the territories in Davidson County served by

Tenne~see Telephone Company and United Telephone Company from that franchise.

The Commissio~ further granted a certificate of convenience and necessity to

Hyperion to provide telecommunications services in territories served by

BellSouth Telecommunications, Inc., d/b/a South Central Bell Telephone Company,
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in Williamson, Rutherford, Wilson, Sumner, Robertson, Cheatham, and Maury

Counties; and granted a certificate of convenience and necessity to Hyperion to

provide telecommunications services throughout Tennessee, except in those

territories served by an incumbent local exchange telephone company having fewer

than 100,000 access lines in this state.

FINDINGS OF FACT

The Commission finds, on the basis of the statement of counsel in the

record and the certificate of service appended to the original and Supplemental

Application of Hyperion, that notice was served on all incumbent local exchange

telephone companies authorized to do business in Tennessee and on other

interested parties, as required by T.C.A. § 65-4-201 as amended by Section 7 of

Chapter 408 of the Public Acts of 1995.

The Commission admitted into evidence the original and the Amended and

SupplemEntal Applications of Hyperion, including the exhibits thereto.

The only witness testifying in this matter was Billy R. Wiginton, Director,

Regulatory Affairs, for Hyperion Telecommunications, Inc.

Fro~ the evidence in the record, the Commission finds that:

1. AVR, loP., d/b/a Hyperion of Tennessee, L.P., is a limited

partnership, organized under the laws of California, and qualified to do business

in TennEssee. Its general partners are Viacom Telecom, Inc., a subsidiary of

Viacom, Inc.; and Hyperion Telecommunications of Tennessee, Inc., a subsidiary

of Hyperion Telecommunications, Inc., which is a subsidiary of Adelphia Cable

Communications Corp. Its limited partner is Robin Media Group, Inc., which is
•

a subs~diary of Intermedia Partners.
I

2. V;acom, Inc., Adelphia Cable Communications Corp. and Intermedia

Partners are each one of the larger cable operators in the United States. Viacom
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operate~ the cable TV system serving Davidson County, Tennessee, and Robin Media

Group, Inc. conducts cable TV operations in several areas in Middle and East

Tennessee.

3. The partnership is governed by a management committee composed of

represer.tatives of each of the partners. Management services, such as network

monitoring, engineering, marketing support, billing, and accounting are performed

by Hyperion. The day-to-day activities, such as local sales, installation, and

maintenance, are conducted by partnership employees located at the offices of

Hyperion in Nashville, Tennessee.

4. The management of Hyperi on is composed of persons havi ng broad

experience in the operations of telecommunications companies, from both a

managerial and technical perspective.

5. Initially, Hyperion proposes to offer access service and private line

services that will provide a dedicated connection between customer locations for

the transmission of voice, data, and video services. Thes~ services may be

wi thi n an exchange, between exchanges. or connect ions from a customer to an

interexchange carrier that, in turn, would carry traffic within or cross-LATA

boundaries. As regulatory and market conditions permit and justify, Hyperion

will increase its service offerings until it prOVides the full range of local

exchange telecommunications services, both business and residential, and basic

and non-basic throughout the territory in which it is authorized to serve.

6. The witness Wiginton explainad in some detail the technical aspects

of t~e facilities and services Hyperion proposes to utilize and offer; and those

facilities and services are in keeping with the provision of high quality service
I

to Tennessee customers.
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7. Hyperion filed an illustrative tariff as an exhibit to its original

App1icat ion. Hyperi on is famil iar with the tariff fil i ng process in other

ju~isdictions where its affiliates operate; and Hyperion proposes to file tariffs

in Tennessee consistent with Commission policies and rules.

8. The management personnel of Hyperion are familiar with conducting

operations under the regulatory authority of agencies such as this Commission;

and r~cognize the necessity of compliance with the rules, policies, and orders

of regulatory authorities. Witness Wiginton st~ted Hyperion's intent to observe

the rules, policies, and orders of this Commission.

9. Hyperion of Tennessee had total assets in excess of $4 Million as of

April 30, 1995, as reflected in its balance sheet. It is financed through equity

investments of its partners, who have the financial capabil ity to provide

assurance of financial support for the operations Hyperion proposes to render.

10. With respect to the aspect of its application seeking approval of its

franchise, Hyperion proposes to bring to the telecommunications market in

Nashville and Davidson County the efficient, technologically advanced system of

telecommunications services envisioned by the declaration of policy stated in

Chapter 408 of the Public Acts of 1995, including high quality transmission,

security, a broad range of services, diversity, reliability, and responsive

service. The Metropolitan Government of Nashville and Davidson County supported

the approval of Hyperion's franchise.

11. Hyperion plans to begin its operations in Nashville and Davidson

County and as soon as developments permit, expand its services there and into the

other counties which are part of that single economic market; and then as
I

developments permit, to expand its services into other areas of the state.
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12. Hyperion has the managerial, technical and financial abilities to

provide the services for which it has applied. No evidence was introduced to the

contrary.

CONCLUSIONS OF LAW

On the b2sis of the foregoing findings of fact, and after reviewing all the

evidence presented in this matter, the Commission concludes that:

1. The approval of the franchise granted to Hyperion by the Metropol itan

Government of Nashvi1l e and Davidson County is necessary and proper for the

publ ic convenience and properly conserves the publ ic interest; but the Commission

reserves the question as to whether it can or should impose a condition on such

approval as to the territorial areas within Davidson County served by Tennessee

Telephone Company and United Telephone Company. On such approval, Hyperion will

be authorized to provide telecommunications services in Nashville and Davidson

County, subject to the issues reserved, and will be fully subject to regulation

by this Commission as any other telecommunications service provider.

2. Hyperion has demonstrated that it will adhere to all applicable

Commission policies, rules, and orders.

3. Hyperion possesses sufficient managerial, financial, and technical

abilities to provide the applied for services.

COMMISSION DECISION

On the basis of the foregoing findings of fact and conclusions of law, the

Commission decides and determines that:

1. The franchise granted to Hyperion by the Metropolitan Government of

Nashville and Davidson County should be and is approved; subject to the
I

reservation of the question as to whether the Commission can or should impose a
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conditior. on such approval as to the territo~ial a~eas within Davidson County

sErved by Tennessee Telephone Company and United Telephone Company.

2. The approval of its franchise authorizes Hyperion to provide

telecommunications services in Davidson County without the granting of a

certificate of convenience and necessity. The operations of Hyperion within

Davidson County are as fully subject to the regulatory authority of this

Commission as those of any other telecommunications service provider.

3. The parties shall submit briefs as to the reserved issues by

Thursday, July 20, 1995; and the Commission will decide those issues on the basis

of the record in this matter without further hearing.

4. A certificate of convenience and necessity should be granted to

Hyperion to provide telecommunications services in territories served by

BellSouth Telecommunications, Inc., d/b/a South Central Bell Telephone Company,

in Wi 11 i amson, Rutherford, Wil son Sumner, Robertson, Cheatham, and Maury

Counties.

5. A certificate of convenience and necessity sho·uld be granted to

Hyperion to provide telecommunications services throughout Tennessee, except in

those areas served by an incumbent local exchange telephone company with fewer

than 100,OCO total access lines in this state.

6. Nothing in this Order should be construed as granting authority to

provide telecommunications services in any area served by a telephone

cooperative.

IT IS, THEREFORE, ORDERED that:

1. The franchise granted to AVR, L.P., d/b/a Hyperion of Tennessee,
I

L.P., by the Metropolitan Government of Nashville and Davidson County is hereby

approved; but the Commission reserves the question as to whether it can or should
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